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INTRODUCTION

Petitioners-Intervenors, The Public Advocate for the City of New York, the Honorable
Ietitia James (the “Public Advocate”) and Class Size Matters, hereby move by Order to Show
Cause for permission to intervene in this Article 78 proceeding as interested persons pursuant to
CPLR § 7802(d), or, in the alternative for permission to file a memorandum of law as amici
curiae.

The Public Advocate and Class Size Matters have become aware of multiple instances,
including the one addressed in the underlying petition, where schools denied or altempled to
deny members of the public (including members of the press) access to School Leadership Team
(“SLT7) meetings. See Thomas v. New York City Dep’t of Educ., Index No. 100538/2014 (Sup.
CtN.Y. Co., filed May 19, 2014); Portelos v. Bd. of Educ. of the City of New York, 2013 NY
Slip Op. 32842 (U) (Sup. Ct. N.Y. Co. Nov. 4, 2013), appeal docketed, No 100853/13, M3716
(1% Dep’t Dec. 16, 2013); Affidavit of Lisa Donlan (“Donlan Aff.”) 1 7-19 (describing
September 2013 incident where DOE advised that local CEC President and journalist did not
have the right to attend an SLT meeting where school co-location would be discussed).

After discovering that the DOE was defending this policy in current litigation, the
Petitioners and others wrote to Chancellor Carmen Farifia explaining that this policy violated the
Open Meetings Law and State Education Law. The Petitioners asked that the DOLE change this
policy and provide the correct legal advice to its schools and employees. (See Letter from Public
Advocate Letitia James to Chancellor Carmen Farina, Dec. 16, 2014, attached as Barbieri
Affirmation Ex. A.) The DOE’s general counsel responded with a short letter declining to

address these concerns (see Letter from DOE General Counsel Courtenaye Jackson-Chase to



Public Advocate Letitia James, Dec. 19, 2014, aitached as Barbieri Affirmation Ex. 13), thereby

requiring this attempt to seck judicial intervention.

INTERESTS OF PETITIONERS - INTERVENORS

The Public Advocate and Class Size Matters have worked to further transparency and
community pariicipation in public school educational planning, and therefore have a direct and
substantial interest in the outcome of this litigation.

The Public Advecate is charged with overseeing and monitoring all New York City
agencies, including investigating any shortcomings or failures in the provision of services to city
residents. In addition, the Public Advocates fields complaints about the performance of city
agencies and recommends measures to remedy systemic problems. New York City Charter
(“Charter”) § 24. The Public Advocate was established by ihe New York City Charter
specifically as an elected government “watchdog.” Accordingly, the Public Advocate has a
particular interest in ensuring that this litigation leads to improved transparency that will benefit
the multitude of communities that comprise the City of New York.

Class Size Matters (“CSM?), is a New York City based non-profit, non-partisan
membership organization of parents and concerned citizens dedicated 1o achieving smaller class
sizes in New York City and throughout the nation. Class Size Matters tracks decision-making
affecting the expenditure of funds that allow for smaller class sizes to improve student learning.
Moreover, the organization advances the need for full transparency by the DOE on behalf of
parents, community members, and advocates. In particular, CSM works {o ensure access to
School Leadership Team (SLT) meetings because they discuss and decide issues relating to the

dispersal of funds at the school level.



SUMMARY OF ARGUMENT

Under state law and New York City Department of Education (DOE) regulation, every
New York City public school must have a School Leadership Team (SLT). The SLT includes
representatives of the school’s parents, teachers, staff and administration, and is the primary
“vehicle for developing school-based educational policies and ensuring that resources are aligned
to implement those policies.” Chancellor’s Regulation A-655 § 1. The SLT is responsible for
developing the school’s annual Comprehensive Educational Plan (CEP), which establishes the
school’s goals, needs, and instructional strategies for the year. Jd. § 1. The SL'T must also ensure
that the school-based budget (which is developed concurrently by a school’s principal) is aligned
with the CEP. Id. SLTs also play other important roles as a school’s primary vehicle for
collaborative decision making. For example, SLTs hold joint public hearings with the DOE to
ensure community input into proposed school closings. See, e.g., Mulgrew v. Bd. of Educ. of City
Sch. Dist. of City of New York, 75 A.D.3d 412, 414-15, 906 N.Y.S.2d 9 (App. Div. 1st Dep’t
2010). SLTs also serve as the vehicle for consultation with parent representatives regarding Title
1 and other federal reimbursable funding, as required by federal law. See Chancellor’s Regulation
A-655 § XL

In short, School Leadership Teams are a required and critical piece of the governance
structure for New York City public schools. They also meet all of the requirements for applying
the Open Meetings Law (“OML”): they perform a necessary governmental function required by
state law as part of the formal governance structure of the DOE; they perform public business,
and require a quorum to do so; and they have clearly defined authority that is not merely
“advisory” in nature. The Committee on Open Government (the office of the New York

Department of State responsible for overseeing the Open Meetings Law) agrees and advises that



an SLT must comply with the Open Meetings Law because it is a public body. See Comm. on
Open Gov’t, Advisory Op. OML-AO-3828 (June 22, 2004), available at
hitp://docs.dos.ny.govicoog/otext/03828 htm; Comm. on Open Gov't, Advisory Op. OML-AO-
3728 (Dec. 29, 2003), attached as Barbieri Aff. Ex. D.

Nonetheless, the DOE has argued in several court proceedings that School Leadership
Teams are not subject to the State’s Open Meetings Law and that therefore access to SLT
meetings can be restricted and members of the public can be excluded. See, e.g., Portelos v. Bd.
of Educ. of the City of N.Y., 2013 N.Y. Slip Op. 32842(U} (Sup. Ct. N.Y. Cty, Nov. 4, 2013),
appeal docketed, No. 100853/13, M-3716 (Ist Dep’t Dec. 16, 2013) (wherein the DOL argued
that SLTs were not public bodies because they possessed only advisory powers), and see Thomas
v. NYC Dep't of Educ., No. 100538/14 (Sup. Ct. N.Y. Cty, filed May 19, 2014) (same)).

This position cannot stand. It is contrary to law, and it contravenes the fundamental
principles of school based management and shared decision making that are required by state and
federal law. Closing public school meetings to the public also violates public policy, including
that which forms the basis of the Open Mectings Law.

SLT meetings must be open to the public for the additional reason that they are “civic
meetiugs” that must be held at a public school (or other DOE premises) and therefore must open
their doors to the general public under New York State Education Law § 414. Finally, closing
SLT meetings to the public is contrary to the DOE’s own literature explaining the purposes and
powers of the SL.Ts.

For all of these reasons, the Court should conclude that DOE’s position is arbitrary,
capricious, and in violation of law. The Court should order DOE to comply with the Open

Meetings Law and open all SLT meetings to the general public.



ARGUMENT

THE COURT SHOULD GRANT THE MOTION TO INTERVENE

Courts have particularly broad authority to allow “interested parties to intervene in an
Article 78 proceeding.” See Norris v. Walcott, 36 Misc. 3d 711, 718, 950 N.Y.S.2d 535, 540
(Sup. Ct. N.Y. County 2012) (quoting N.Y. C.P.L.R. § 7802(d)). This lenient standard 1s easily
met by the proposed intervenors in this case. See In Re Long Is. Coll. Hosp., 41 Misc. 3d 1210,
980 N.Y.S$.2d 276 (Sup. Ct. Kings County 2013} (granting the Public Advocate’s motion to
intervene in a hospital closure case as a “representative of [the] public interest which may not be
adequately represented by the original parties™).

The Public Advocate for the City of New York has authority under the New York City
Charter to promote {ransparency in government operations, and 1o respond to constituent
complaints against the actions of government agencies. (James Aff. 4 3.) The Public Advocate
has used such authority to protect the rights of parents and community members 1o participate in
decisions that affect New York City’s public schools. (James Aff. § 2.) Class Size Matters
similarly has a long-standing commitment to fighting for transparency and parent participation in
the decision-making of the Department of Education. As part of that work, Class Size Matters
has fought to ensure that through their participation in School Leadership Teams, parents are
able to exercise their full rights as required by state law. The interests of both the Public
Advocate and Class Size Matters in ensuring DOE compliance with the Open Meetings Law and

promoting transparency in School Leadership Team meetings are plainly implicated in this case.’

! Although both the Public Advocate and Class Size Matters have standing to intervene, the Court need
only determine that at least one of the proposed intervenors has standing for their Article 78 petition to be accepted
by the Court. See Mulgrew v. Bd. of Educ. of City Sch. Dist. of City of New York, 28 Misc. 3d 204, 209, 902
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Notably, the Public Advocate (in a letter joined by Class Size Matters and members of
Community Education Councils from around the City) has already asked the DOE to voluntarily
reverse the challenged policy, and to amend its regulations to explain that all School Leadership
Team meetings must be open to the public. (See Letter from Public Advocate Letitia James to
Chancellor Carmen Farina, Dec. 16, 2014, attached as Barbieri Affirmation Ex. A.) The DOE’s
general counsel responded with a short letter declining to address these legal concerns {see Letter
from DOE General Counsel Courtenaye Jackson-Chase 1o Public Advocate Letitia James, Dec.
19, 2014, attached as Barbieri Affirmation Ex. B), thereby making intervention in this lifigation
necessary. Counsel for Intervenors has contacted Petitioner Michael Thomas and received his
consent to this motion to intervene. (Barbieri Affirmation §2.)

The motion to intervene is timely, will not prejudice the parties or unduly delay the
adjudication of this case, and will assist the Court in addressing the important raised in these
proceedings. Therefore, it should be granted pursuant to C.P.L.R. § 7802. Nonetheless, should
the Court deny the motion to intervene, movants respectfully request that the Court, in the
alternative, accept this memorandum of law as a brief from amici curiae to assist in the
adjudication of this case. See Siegel, N.Y. Prac. § 182 (5th ed)) (“When the common question
relied on is one of law, the endeavor to intervene is analogous to an application to an appellate

court for leave to file a brief amicus curiae, and the disposition is governed by similar factors.”).

N.Y.S.2d 882, 887 (Sup. Ct. N.Y. County) aff'd, 75 A.D.3d 412, 906 N.Y.S.2d & (App. Div. st Dep’t 2010) (“Ina
case such as this with multiple petitioners, where the court concludes that at least some of the petitioners have
standing, it is not necessary to address the standing of the other petitioners.”)
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POINT H

SLTS ARE SUBJECT TO THE OPEN MEETINGS LAW

The DOE is wrong to assert that SLT meetings are not subject to the Open Meetings
Law. First, SLTs are governance bodies created by state law, with specific authority to create a
school’s Comprehensive Education Plan (“CEP”), and thus meet the Open Meetings Law’s
definition of a “public body.” Second, the matters discussed at SLT meetings are matters of
significant public importance; the DOE is simply wrong to suggest that closed meetings would
further the goals of an SLT. Third, to the extent that the DO tries to mischaracterize the SLT7s
role as “advisory,” the Open Meetings Law would still apply under the Court of Appeals’
interpretation of the statute. See Perez v. Cily Univ. of New York, S NUY.3d 522, 530 (2005)
(holding that a body charged with making policy proposals is subject to the Open Meetings

Law).

A. SLTs are “Public Bodies” as Defined by the Open Meetings Law

The Open Meetings Law requires that “{e]very meeting of a public body ... be open to
the general public.” N.Y. Pub. Officers Law § 103(a). A “meeting” means “the official
convening of a public body for the purpose of conducting public business.” N.Y. Pub. Officers
Law § 102(1). A “public body” is defined as

any entity, for which a quorum is required in order to conduct public business and which

consists of two or more members, performing a governmental function for the state or for

an agency or department thereof, or for a public corporation ... or commitiee or
subcommittee or other similar body of such public body.
Public Officers Law, § 102(2).

In deciding whether an entity is a “public body,” a court must undertake an analysis that

centers on “the authority under which the entity was created, the power distribution or sharing



model under which it exists, the nature of its role, the power it possesses and under which it
purports to act, and a realistic appraisal of ils functional relationship to affected parties and
constituencies.” Matter of Smith v City Univ. of N.Y., 92 N.Y.2d 707, 713 (1999). This analysis
requires finding that SLT's are subject to the Open Meelings Law, because they are created under
authority of state Jaw, with specific powers that they wield in coordination with other
governmental structures of the New York City DOE.

Furthermore, as explained below, SLTs meet every parl of the statutory definition of a
“public body.” They perform a governmental function (and, indeed, are required under state law
to foster school-based decision making). They conduct public business, including by setting the
CEP for a public school. And they are elected bodies which require a guorum 1o operate.

1. SLTs Perform a Governmental Function Required by State Education Law.

L SLTs are Part of the Formal Governance Structure of the DOE

By chapter 91 of the Laws of 2002, New York’s Education Law was amended so as to
radically restructure the governance of the school district of the City of New York, and to
increase the control of the Mayor of New York over the local Board of Education.” Although that
legislation itself made no specific reference 1o a “Department of Education of the City of New
York”, the bylaws subsequently adopted by the Board, provide that this thirteen member body
“shall be known as the Panel for Educational Policy” (“PEP”).

The PEP’s by-laws state specifically that: “he Panel for Educational Policy is a part of
the povernance structure for the City School District of the City of New York, subject to the

Laws of the State of New York and the Regulations of the State Department of Education. Other

2 The amendment provided, among other things, that the Mayor of New York was empowered to appoint a
chancellor who would preside over a Board of Education which was to be expanded from seven to thirteen
members, the majority of which were also to be appointed by the Mayor of the City of New York. Five Board
members were to be selected by the Borough Presidents.
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parts of the structure include the Chancellor, superintendents, community school boards,
principals, and school leadership teams. Together this structure shall be designated as the
Department of I:ducation of the City of New York.” (emphasis supplied) See
hltp://schoois.nyc.gow’AboutUs/leadership/PEP/bylaws/defau]t.htm. Thus, school leadership
teams are an integral part of the governance structure of the Department of Education of the City
of New York.

il Education Law § 2590-h(15) Requires the Establishment of School Based
Management Teams with Decision Making Authority

Education Law § 2590-h sets forth the powers and duties of the Chancellor of the School
District of the New York City. Subdivision 15 specifies that the Chancelior “IpJromote the
involvement and appropriate input of all members of the school community pursuant to the
provisions of this article, inchuding parents, teachers, and other school personnel ....” Thus, in
addition to establishing parent associations and/or parent teacher associations, see Education
Law § 2590-h(15)(a), the Chancellor is required to “remain in compliance ... with state, {federal
law and regulation concerning school based management and shared decision making,” N.Y.
Educ. L. § 2590-h(15)(b).

In New York City, the “School Leadership Team” is the name given to the leadership
body “constituting the ‘school-based management team’ (SBMT) mandated by section 2590-h.”
See Mulgrew v. Bd. of Educ. of City Sch. Dist. of City of New York, 75 A.D.3d 412, 413, 906
N.Y.S.2d 9, 11 (App. Div. 1st Dep’t 2010). The powers and duties of the school based
management team, or SLT, are set forth in Section 2590-h(15)(b-1). The most specific and
comprehensive power of the SLT is the development of the school’s Comprehensive Education
Plan (“CEP”). N.Y. Educ. Law § 2590-h(15)(b-1 )(i). The CEP articulates the goals, needs and

strategies for the coming school year; the school-based budget, which is the responsibility of the
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school’s principal, must be aligned with the CEP in order to carry out its goals.” Jd The school’s
CEP therefore is the educational roadmap for the school’s curriculum. If the school-based budget
is not aligned with the CEP, according to state law, members of the SLT can appeal the budget to
the district Superintendent.

The DOE’s argument that SL'T’s are merely “advisory” ignores the statutory language
and fails to apply the ordinary meaning to its words. Logic dictates that an SLT cannot “develop™
a plan without making decisions, which is the purpose of the shared decision making role of the
school based management team. Section 2590-h(15) of the FEducation Law does not specify
“advisory” powers. Rather, the statute establishes “powers and duties™ that must comply with
“school based management and shared decision-making.” Very clearly, the statute obligates the
school based management teams to engage in shared decision making most particularly

concerning the educational plan for the school. The only role wherein the school based

3N.Y. Rduc. Law § 2590-h(15)(b-1)(i) specifically provides:

(b-1) school based management teams developed pursuant to paragraph (b) of this
subdivision shall possess the following powers and duties:

(1) develop an annual school comprehensive educational plan and consult on the
school-based budget pursuant {o section twenty-five hundred ninety-r of this
article. Such school comprehensive educational plan shall be developed
concurrently with the development of the school-based budget so that it may
inform the decision-making process and result in the alignment of the
comprehensive educational plan and the school-based budget for the ensuing
school year. Such plan shall be submitted to the community superintendent
along with the principal's written justification demonstrating that the school-
based budget proposal is aligned with the school's comprehensive educational
plan and the school based management team's response to such justification
pursuant to paragraph (h) of subdivision one of section twenty-five hundred
ninety-f of this article. ... The chancellor shall ensure that the comprehensive
educational plan of every school within the city district is easily accessible and
be made available for public inspection including via the city board's official
internet website.

(i1)
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management team “recommends” rather than decides, is when it is consulted as to the hiring of a
school principal. N.Y. Educ. Law 2590-h(15)(b-1)(1v). The statute further specifies that the
education plan must be developed in conjunction with the school based budget so that the two
“inform” each other regarding the plan for the school. N.Y. Educ. Law 2590-h(15}b-1)(1).

The DOE also ignores the judgment of the New York State Educational Department,
whose Commissioner ruled against the DOE in a previous attempt to describe the SLT’s
authority as merely “advisory.” In December 2007, the DOE issued a prior version of
Chancellor’s Regulation A-655, which attempted to give principals (rather than SLTs) final
decision-making authority over the CEP. See New York State Education Department,

Commissioner’s Decision No. 15,858, Dec. 31, 2008, available at hiip:/fwww.counscl.nysed.gov/

Decisions/volume48/d15858 htin and attached as Barbieri ALl Ex. E. The State Education

Commissioner ruled that the regulation violated Section 2590-h(15)(b-1) of the Education Law,
because it “strips the SL.T of this basic, statutorily mandated authority [to develop the CEP} and
allows the principal to make the “final determination on the CEP,” thus allowing the principal to
override any judgment of an SLT.” Jd. As a result, the State Fducation Commissioner took the
rare step of requiring the DOE to revise one of its own regulations, resulting in the current
version of Chancellor’s Regulation A-655.

The DOE’s attempt to once again describe SLTs as merely “advisory™ is particularly
epregious in light of this prior history, and should be firmly rejected by the Court.

iii. State Education Law Requires Public Notice of SLT Meetings

Under state law, the school based management team must hold “at least one meeting per
month during the school year. Each monthly meeting shall be held at a time that is convenient for

the parent representatives.” N.Y. Educ. Law § 2590-h(15)(b-1)(ii). Critically, the SBMT must

12



“provide notice of monthly meetings that is consistent with the open meetings law.” N.Y. Educ.
Law § 2590-h(15)(b-1)(iii); see also Chancellor’s Regulation A-655 § VII (requiring the same).

State law therefore contemplates that SLT meetings are open (o the public - since
compliance with Open Meetings Law notice means that the school based management meetings
must be announced to the public at feast one week in advance. See Public Officers Law § 104. As
long-standing CEC 1 President Lisa Donlan explains in her accompanying affidavit, she has
“always understood that the public notice requirement exists (o ensure that community members
can know about and attend SLT meetings where various educational policy issues, goals and
concerns are discussed and decided upon.” (Donlan Aff. § 14.)

Moreover, this support for public access appears to bave been the prior position of the
DOE itself. In a DOE presentation posted online, which is undated but appears 1o have been
made during the leadership of Chancelior Dennis Walcott, the DOE describes the roles and
responsibilities of SLT members. See NYC DOE, “School Leadership Teams: A Foundation for
School-Based Planning and Shared Decision-Making,” available at http://www.learndoe.org/

face/files/2012/10/School-Leadership-Teams-Foundation-revised.pdf, and attached as Barbieri

find that observers from within the school community or beyond wish to attend SL'T meetings.”
1d at 17 (emphasis added).

In short, contrary to the DOE’s arguments, there is no provision of the State Education
Law or Chancellor’s regulations that allows it to exclude members of the public from a school

based management team meeting - as the DOLE appears to have previously recognized.

4 The “LearnDOE” website includes the NYC DOE logo, states that it is produced by LearningTimes, and
describes itself as a site for “Online learning by and for NYCDOER professionals.” See www.learndoe.org (last
accessed January 5, 2015).
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2. SLTs Conduci Public Business.

It is indisputable that the education policy matters addressed by SLTs are matters of
public business. For example, SLTs are responsible for working with the principal to ensure the
schools’ budgets align with the CEP, which is necessary for effectuating the education plan. As
decided in Holden v. Board of Trustees of Cornell University, 80 A.D.2d 378, 440 N.Y.S5.2d 58
(1981), the management of public money is public business. There, the Third Department held
the Comell University Board of Trustees were subject to the state open meeting law whenever its
deliberations concern the statutory colleges. The statutory colleges are the four colleges that
operate both as part of Cornell and as part of the State University of New York system. Thus,
even though the Board of Trustees performs many private functions. the Court concluded,
“ImJanagement of public moneys is public business,” and therefore the Cornell trustees are
subject to the open meetings law. Id at 381.

S1.Ts are not advisory bodies nor are they informal gatherings of parents, teachers and
administrators. They are a specially elected and selected team who have sole responsibility for
the creation and implementation of the Comprehensive Education Plan of the school. SLTs must
coordinate with other school leaders; for example, the school’s principal is required to align the
budget with the CEP, and the school’s superintendent may step in when an SL.T is unable to
reach consensus about a school’s CEP or agree with the principal that the school budget is
aligned with its CEP. However, the fact that an SLT coordinates with other school leaders does
not diminish the nature of its authority in any way.

3. SLTs Require a Quorum to Operate.
Finally, consistent with the OML’s definition of a “public body,” an SLT requires a

quorum to do business. See Chancellor’s Regulation A-655 § X (requiring SLT to establish
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bylaws addressing quosum requirements and methods for making decisions, among other topics).
As courts have explained, the mere presence of a quorum is significant for requiring public
access to a meeting under the Open Meetings Law, whether or not any formal action is taken.
See, e.g., Briti v. Niagra County, 82 A.D.2d 65, 68 (4" Dep’t 1981) (“The determinative issue is
whether a quorum was present at these meetings which allegedly violated the Open Meetings
Law. The statutory requirement of a quorum is paramount because the existence of a quorum at
an informal conference or agenda session “permits the crystallization of secret decisions to a
point just short of ceremonial acceptance™ (quoting Matter of Orange County Pubs., Div. of
Ottaway Newspapers v. Council of City of Newburgh, 60 A.D.2d 409, 416, 401 N.Y.5.2d 84,
aff’d 45 N.Y.2d 947,411 N.Y.S.2d 564 (1978)).

B. Public Attendance at SL.T Mecetings Furthers the Policy Goals of the OML

As the above discussion makes clear, SLT meetings are “public bodies” that decide
educational policy matters of significant public importance. Contrary to the DOE’s position in
this litigation, such meetings are exactly the type of governmental meeting that the Open
Meectings Law is designed to address.

The Open Meetings Law expresses its intent through a legislative declaration:

I is essential to the maintenance of a democratic society that the public business
be performed in an open and public manner and that the citizens of this state be
fully aware of and able to observe the performance of public officials and attend
and listen to the deliberations and decisions that go into the making of public
policy. The people must be able to remain informed if they are to retain control
over those who are their public servans. It is the only climate under which the

commonweal will prosper and enable the governmental process to operate for the
benefit of those who created it.

Public Officers Law § 100.

The provisions of the Open Meetings Law are to be liberally construed in accordance

with the statute's purposes. See Matter of Gordon v. Vil. of Monticello, 87 N.Y.2d 124, 127, 637
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381, 440 N.Y.S.2d 58 (App. Div. 3rd Dep’t 1981) . The purpose of the OML is o prevent public

bodies from debating and deciding in private matlers that which they are required to debate and
decide in public, i.e., “deliberations and decisions that 2o into the making of public policy.”
Metter of Zehner v. Board of Educ. of Jordan—Elbridge Cent. School Dist., 91 A.D.3d 1349,
1350, 937 N.Y.5.2d 510 (4" Dep’t 2012) (quoting Matter of Sciolino v. Ryan, 81 A.D.2d 475,
440 N.Y.S.2d 795 (App. Div. 4th Dep’t 1981); see also Matter of Gordon v. Vil. of Monticello,
87 N.Y.2d at 126-27.

Under these standards, SLT meetings are the types of mectings where the public’s
interest in transparency applies. A school’s education planning process affects all current school
parents and staff, as well as future parents at the school, and other community members who are
concerned with school curriculum, testing, class size and budget issues (such as the
implementation of the controversial Common Core standards). Moreover, SLT meetings can
address other controversial planning issues such as co-locations or school closings. As CEC 1
President Lisa Donlan explains in her attached affidavit:

| have encountered the most resistance to attending SLT meetings when discussion of

controversial DOE policies (such as school closings or co-locations) takes place. I find

such meetings to be the most important to attend, because these policy decisions affect
the entire larger community, including parents whose children are not currently attending
that school, and all residents who recognize the importance of successful schools for our

City’s development.

Donlan Aff. § 6.

In short, the DOE’s claim that “because of the functions SLTs serve, their meetings
should not be open to the public,” see Brief for Defendant City at p. 14-15, Thomas v. NYC
Dep’t of Educ., No. 100538/14 (Supreme Court N.Y. County brief filed Aug. 19, 2014), is

simply wrong.
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Morcover, the DOE’s argument that SLTs should not be open to the public because they
might cover sensilive subjects at times, such as school security measures or student disciplinary
histories, is easily addressed. The Open Meetings Law provides that a public body may engage
in private discussions by entering into an executive session. These provisions address all of the
instances where the DOE insists that “opening {SLT] discussions to the public could have a
chilling effect on discussions and potentially reduce their ability to reach consensus on issues,”
id At15. See, e.g., N.Y. Pub. Officers Law § 105(1)(a) (permitting executive session for
“matters which will imperil the public safety if disclosed”); id. § 105(1)(f) (permitting executive
session for “matters leading to the . . . promotion, demotion, discipline, suspension, dismissal or
removal of a particular person”). Like any public body, SLTs may comply with the Open
Meectings Law while using executive sessions (o discuss sensitive subjects.

C. The OML Applies Even if the Court Accepts DOE’s Insistence that SLT's are
“Adviserv” Commitiees

The NYC Department of Education has argued that SLTs are merely “advisory,” do not
“conduct public business,” and therefore are not “public bodies™ as defined by the Open
Meetings Law. As explained above, this is wrong. As the sole statutorily authorized body in
determining the Comprehensive Education Plan, SLTs® responsibilities exceed mere offering of
advice. This Court should reject the DOE’s argument that SLTs lack decision~-making authority
and are not public bodies.

Nevertheless, the Court of Appeals of New York has applied the OML even when a
committee’s decisions are subject to approval and potential veto by other school or other
governmental authorities. Perez v. City Univ. of New York, 5 N.Y.3d 522, 530 (2005) (holding
that a body charged with making policy proposals is subject to the Open Meetings Law). As with

the College Senate and Executive Committee described in Perez, an SLT’s “advisory” role is
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instrumental and intrinsically part of the decision-making process for any school. Even accepling
the DOFE’s characterization of SLTs as “advisory,” the fact remains that a school’s
Comprehensive Education Plan cannot be set without the determinations made by an SLT.
Accordingly, an SLT is far different from the kind of optional advisory commitiee that has been
found to be outside the purview of the OML. Compare Snyder v. Third Dep't Judicial Screening
Comm., 18 A.D.3d 1100, 1102, 795 N.Y.S.2d 398, 401 (App. Div. 3d Dep’t 2005) (finding that
judicial screening committee is not subject to Open Meetings Law where the Governor had
absolute discretion to follow or ignore the committee’s advice).

For these reasons the Committee on Open Government® has found that an SLT, whether
or not it is “advisory” in nature, is certainly a “public body” under the Open Meetings Law. The
Committee on Open Government explains:

[A]ithough the SL.T may or may not have the ability to make determinations, according

{o the Commissioner's regulations, it performs a necessary and integral function in the

development of shared decision making plans. As stated ecarlier, the regulations specify

that a district plan "shall be developed in collaboration with a committee." As such, a

committee must, by law, be involved in the development of a f[comprchensive

educational] plan. The regulations also indicate that a plan may be adopted only "after
consultation with and full participation by" a committee, and that the Commissioner may
approve a plan only after having found that it “complies with the requirements of this

section", i.e., when it is found that a committee was involved in the development of a
plan.

For these reasons, the Committee concluded that an SLT is “a public body subject to the Open
Meetings Law. See Comm. on Open Gov’t, Advisory Op. OML-A0-3728 (Dec. 29, 2003), at 3,

attached as Barbieri Aff. Ex. D.

ok ok ok

5 The Committee on Open Government is the arm of the New York State Department of State that
“oversees and advises the government, public, and news media” on the Open Meetings Law. See
hitpwww.dos.nv.covicoog! (last visited Jan. 5, 201 3.
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While the decision-making process within a school community is undoubtedly disperse, it
is not beyond the very oversight that the Open Meeting Law mandates. A shared, dispersed
decision-making structure cannot be shielded from the community’s rightful and necessary
participation. The structure of school governance in New York City is designed to ensure that
there are many avenues for parent and community participation in school-based decision-
making.

SLTs are a critical part of that contemplated democratic system of governance. Closing
their meetings to the public would have a profoundly damaging impact on the transparency of
the governance and operation of our schools. DOE interpretation of SLTs violates the intent and
plain meaning of the Open Meeting Law and Is an error of law.

POINT I
STATE EDUCATION LAW § 414 REQUIRES

SLT MEETINGS BE OPEN BECAUSE
THEY ARE HELD AT PUBLIC SCHOOLS

Like community or parent association meetings, SL.T meetings are “civic meetings” and
must open their doors to the general public under New York Fducation Law § 414, This law
provides that schools and other DOE property may be used “[flor holding social, civic and
recreational meetings and entertainments, and other uses pertaining to the welfare of the
community; but such meetings, entertainment and uses shall be non-exclusive and shall be open
to the general public.” N.Y. Educ. Law § 414(1)(c) (McKinney}. The statute defines “civic
meetings” to “include, but not be limited to, meetings of parent associations and parent-teacher

associations.” Id.
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Notably, under the Chancellor’s Regulation, an SLT meeting “must take place on school
or DOE premises,” Chancellor’s Regulation A-655 § V11, and therc{ore must come under the
authority of Section 414.

Recently, the Mayor’s Office was appropriately criticized for improperly excluding the
press from a meeting held at a public school. See Press Release, Special Commissioner of
Investigation for the NYC School District & the NYC Department of Investigation, DOI-SCI
Investigation Finds Union Meeting At Brooklyn Public School Improperly Closed To Public And

Press (Nov. 25, 2014), available at hetp://www.nye.eov/html/doi/downloads/pdf/2014/Novi4/

nr29cwareport 112514.pdf. Like that community meeting, a meeting held in public school such

as an SLT or parent association meeting must comply with Section 414’s transparency
requirements and be open 1o the general public.
As the Chancellor’s Regulation governing Parent Association meetings explains:
PA/PTA meetings must be non-exclusive and open to the general public in accordance
with NYS Education Law. PA/PTA members may attend and participate in all general
membership meetings. In addition, individuals who are not members of the PA/PTA may

attend general membership meetings as observers, but may only participate in discussions
with the approval of the executive board.

Chancellor’s Regulation A-660 § I{(G)(4).

The Court should require the DOE to amend its regulations for SLT meetings to clarify
that similar transparency requirements apply here: as with PA/PTA meetings, all SL'T meetings
must be open to the general public, with observers permitted to participate in accordance with

each SLT’s individual bylaws on that subject.
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CONCLUSION

For these reasons, Petitioners-Intervenors respectfully request that the Court grant their
motion to intervene and further grant the relief requested in the attached petition in all respects;
in the alternative, that the Court accept this memorandum of law as a brief by amici curiae m
support of the underlying petition; and that Petitioners-Intervenors be granied costs, fees and

disbursements, together with such other and further relief as the Court deems just and proper.
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